
Legal and Ethical issues

Useful links

It is important to ensure that in such situations, individual needs and preferences are not automatically
considered secondary to collective or community needs.

Due to public health approaches which involve a degree of restriction of ordinary freedom with regards
to social distancing, this may need to be enforced for our most vulnerable customers and careful
consideration is needed in each circumstance.

The Mental Capacity Act (MCA) applies when an individual is assessed of lacking capacity. With
regards to Covid-19 this could include decisions about their care e.g. the customer doesn't understand
the need to use oxygen therapy to help with their breathing. If the customer is assessed as not having
the capacity to make a decision then the MCA requires staff to consider a best interests decision. Also
check if the customer has a Health and Welfare Lasting Power of Attorney or Court Appointed Deputy
as they will be the decision maker. Speak to family to involve them in all best interest decisions. 

The government guidance, on the 9th April 2020, indicates that the principles and
safeguards of the MCA remain. The guidance recognises that some of the new arrangements needed to
support someone to self-isolate for example, may be more restrictive than usual during the COVID-19
pandemic. The guidance stresses that each decision, using the MCA needs to be made in relation to
that individual.

It will not be possible to hold a face to face best interests meeting, however it may still be possible to
consult family using conference calling or virtual meetings via Skype or Zoom, or over the telephone.
Family might be able to help you make a compromise that respects everyone’s safety and wishes. The
government has provided guidance in relation to the Mental Capacity Act, as of 9th April 2020 “in
many cases, it will be sufficient to make a best interests decision in order to provide the necessary care
and treatment and put in place the necessary arrangements, for a person who lacks the relevant mental
capacity”.

The MCA cannot be used for the protection of others e.g. if the decision relates to the resident’s
understanding of the need to remain quarantined for the protection of others; Public Health Law (such
as the Coronavirus Regulations 2020) would apply and you can record in the patient’s clinical records
that the patient’s liberty is restricted for the wider public interest. For each resident, the staff will need to
balance clinical need (both mental and physical), patient safety and risk.
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www.bgs.org.uk

www.bps.org.uk - search 'dementia Covid-19'

www.scie.org.uk

Dementia radio - www.mdfr.co.uk

www.playlistforlife.org.uk/

www.gov.uk - search for 'Covid'
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